UNI TED STATES BANKRUPTCY COURT
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In the Matter of : Case No. 97-15551
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Attorney for Debtor

Judi th Jenni ngs, Esq.
P. O, Box 631
Medf ord, New Jersey 08055

Attorney for Village of Tinber Creek Condom ni um
Associ ation

We have before the court for resolution debtor's notion
seeking to reclassify the condom ni um associ ation's secured claim
as a general unsecured claimand to Astrip offf the association's

lien because it is wholly undersecured.

FACTS

The debtor, Elzena R Robinson, filed a voluntary petition
for relief under Chapter 13 of the Bankruptcy Code on June 12,
1997. The debtor schedul ed her personal residence at 1008 Ti nber
Creek Village, Lindenwold, New Jersey with a fair market val ue of
$48, 000. 00, subject to a first nortgage in the anount of
$63, 015. 00 hel d by Norwest Mrtgage, Inc. Debtor listed the



Village of Tinber Creek Condom ni um Associ ation (Athe

Associ ationf) as an unsecured creditor holding a claimin the
anount of $2,000.00 for outstandi ng condom nium fees. Debtor:s
proposed plan envi si oned paynents of $400.00 per nonth for 12
nont hs, followed by $525.00 per nonth for 48 nmonths w th paynment
in full to counsel, the IRS, and the Canden County MJA.
Arrearages owed to Norwest were to be cured through the plan.
Clainms held by Franklin Acceptance Corporation and Levitz
Furniture were to be crammed down. Unsecured creditors were to

recei ve not hing.

On July 3, 1997, the Association filed an objection to the
debtor:=s plan, asserting that it held a secured interest in the
debtor=s principal residence as a result of a lien for past due
condom niumfees. As of the date of the debtor:s petition, the
Association clains it was due $3,359.83. The Association filed a
secured proof of claimin that anount on July 15, 1997, with

reference to a judgnent dated March 1, 1996.

On August 13, 1997, the debtor noved to reclassify the
Associ ation=s asserted secured claimas a general unsecured claim
pursuant to the cram down provisions under 11 U. S.C. " 506.
Because the debtor:=s personal residence was overencunbered as a
result of Norwest's nortgage, the debtor contends that the
Associ ation=s claimhas nothing to attach to and shoul d be
reclassified as a general unsecured claimwthout priority.

Si nce the Associ ati on does not hold a Asecured clainf for



pur poses of " 506(a), it is not protected by the

anti-nodi fication provisions of " 1322(b)(2).

DI SCUSSI ON

At issue in this case is the interplay between 11 U S. C
506 and 1322(b)(2) as interpreted by the Suprene Court in
Nobl eman and as applied in the context of stripping off wholly
undersecured junior interests. W note first in this respect
that the Association disputes its characterization as a wholly
undersecured creditor. There appears to be sone di spute over the
val uation of debtor's principal residence and of the anount due

t o Norwest.

Debt or has schedul ed the fair market value of her
condom ni um as $48, 000. 00, and the Association has offered two
HUD-1 Settlenment Statenents as evidence that debtor:=s property is
underval ued. The Association notes that the debtor purchased her
property on Septenber 30, 1994 for $54,500.00. The Association
contends that debtor:=s property is nore properly val ued around
$55, 000. Norwest has filed a proof of claimin this case in the
amount of $61,407.93. Regardl ess of whether we accept the
debtor's valuation or the Association's valuation, the

Association's position would still be wholly undersecur ed.

Section 1322(b)(2) of the Bankruptcy Code provides that the

debtor's plan may:



nodi fy the rights of holders of secured clains, other
than a claimsecured only by a security interest in
real property that is the debtor's principal residence,
or of holders of unsecured clains, or |eave unaffected
the rights of holders of any class of clains.

11 U.S.C. " 1322(b)(2). At issue here is the | anguage Arights of
hol ders of secured clai ms. RAAL* FA* > * Jox* % o ek frxksk px faksk  xx fxp
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. As a prelimnary matter, we find that the proper
characterization of the Association's lien is as a security
interest. The Association argues at different points inits
briefs that its interest is a security interest and then |ater
that it is a statutory lien. The confusion occurs because the
Association's lien is supported both by the Association's byl aws
and by state law. See By-Laws, Section D. Defaults in Paynent of
Assessnent s.

A Unit Omer shall, by acceptance of title, be

concl usively presuned to have agreed to pay his
proportionate share of Comon Expenses accruing while
he is the Owmer of a Unit. The Association shall have
a lien on each Unit for any unpai d assessnent

together with interest thereon, court costs and
attorneys: fees, if any are incurred by the Board or
Association in collecting such assessnment. Such lien
shall be effective fromand after the time of recording
in the public records of Canden County of a clai m of

lien .... Such claimof lien shall include only suns
whi ch are due and payabl e when the claimof lien is
recor ded.

See also N. J.S. A 46:8B-21 (AThe association shall have a |ien on
each unit for any unpaid assessnent duly nmade by the association
for a share of common expenses ... upon proper notice to the
appropriate unit owner.@). W conclude that the Association's
lien is a security interest agreed to by the parties and provi ded
for by statute. See 11 U S.C. " 101(53).
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I n Nobl eman, the debtors proposed under their Chapter 13
plan to bifurcate the claimheld by American Savi ngs Bank agai nst
the debtors' principal residence into secured and unsecured
claims and then to reduce the nortgage to the fair market val ue
of the residence. The debtors proposed to pay the fair market
anmount plus prepetition arrearages through their plan, and to
di scharge the renmai ni ng unsecured portion of Anmerican's claim
Id. at 326, 113 S. . at 2108-09. In response to the bank's
obj ection, the debtors argued that ASection 506(a) provides that
an allowed claimsecured by a lien on the debtor's property <s a
secured claimto the extent of the value of [the] property'; to
the extent the claimexceeds the value of the property, it <s an
unsecured claim'@ Id. at 328, 113 S. . at 2109. AUnder this
view, the bank is the holder of a «<ecured claim only in the

amount of ... the value of the collateral property.@ Id.

The Court declined to adopt this view of section 506(a),
stating that this Ainterpretation fails to take adequate account
of " 1322(b)(2)'s focus on «ights."@ 1d. The Court explained
that section 1322(b)(2):

does not state that a plan may nodify Aclains@l or that
the plan may not nodify Aa claimsecured only by@ a
home nortgage. Rather, it focuses on the nodification
of the Arights of holders@ of such clains. By virtue

of its nortgage contract with petitioners, the bank is
i ndi sputably the holder of a claimsecured by a lien on
petitioners' hone.



Id. at 328-29, 113 S. C. at 2109-10.

The Court recognized that a portion of the bank's claim
exceeded the value of the collateral and qualified as an
unsecur ed conponent of the bank's clai munder " 506(a); however,
the Court stressed that Athat determ nation does not necessarily
mean that the «ights' the bank enjoys as a nortgagee, which are
protected by " 1322(b)(2), are limted by the valuation of its
secured claim@ 1d. at 329, 113 S. C. at 2110. The termA
rights@ is not defined by the Code, but appears to refer to the
nortgagee's rights under the rel evant security docunents and
state law. 1d. Wth respect to a nortgagee, the Court found
those rights to include Athe right to repaynent of the principal
in monthly installnments over a fixed termat specified adjustable
rates of interest, the right to retain the lien until the debt is
paid off, the right to accelerate the | oan upon default and to
proceed agai nst petitioners' residence by foreclosure and public
sale, and the right to bring an action to recover any deficiency
remai ning after foreclosure.@ 1d. AThese are the rights that
wer e <bargai ned for by the nortgagor and the nortgagee,' and are
rights protected fromnodification by " 1322(b)(2).0 1d. at
329-330, 113 S. C. at 2110 (quoting Dewsnup v. Timm 502 U. S.

410, 417, 112 S. . 773, 778, 116 L.Ed.2d 903 (1992)).

The Court declined to apply the Arule of the | ast



ant ecedent § under which Athe operative clause <other than a claim
secured only by a security interest in ... the debtor's principal
resi dence' nust be read to refer to and nodify its i medi ate
antecedent, <ecured clains.'@ |d. at 330, 113 S. C. at 2111

| nstead, the Court found that:

Congress chose to use the phrase Acl ai msecured ... by
in " 1322(b)(2)'s exception, rather than repeating the
termof art Asecured claim(@ The unqualified word A
claim is broadly defined under the Code to enconpass
any Aright to paynent, whether ... secure[d] or
unsecured@ or any Aright to an equitable renmedy for
breach of performance if such breach gives rise to a
right to paynent, whether ... secure[d] or unsecured.(

Id. at 331, 113 S. . at 2111. Therefore, the Court determ ned
to read Aa claimsecured only by a [honestead lien]' as referring
to the lienholder's entire claim including both the secured and
t he unsecured conponents of the claim@ Id. Accordingly, A
Section 1322(b)(2) prohibits ... a nodification where, as here,
the lender's claimis secured only by a lien on the debtor's

principal residence.i Id. at 332, 113 S. . at 2111

Fol 1l owi ng the Supreme Court:s decision in Nobleman, two
lines of cases have evolved with respect to the debtor:=s ability
to strip down or strip off wholly undersecured security

interests. Both lines rely upon | anguage quoted from Nobl eman.

The debtor urges us to adopt the reasoning presented in In

re Lam 211 B.R 36 (9" Cir. BAP 1997). In In re Lam the court



concl uded that the ANobl eman deci sion prohibiting the renoval of
a partially unsecured claimis decidedly different fromrequiring
a chapter 13 debtor to continue to pay the nortgage contract when
the nortgage lien attaches to nothing and the lien ceases to be a
secured claim@ AIf a lien has no <ecurity' interest in the
property of a debtor, its status as a lien is questionable.@ |1d.
The Arights@ of such a lien holder would be Aenpty rights froma
practical, if not a legal, standpoint.@ 1d. The court pointed

out that:

A forced sale of the property would not result in any
financial return to the lienholder, even if a forced
sal e coul d be acconplished where the |ien attaches to
not hi ng. Nothing secures the Aright@ of the |ienhol der
to continue to receive nonthly installnent paynents, to
retain the lien until the debt is paid off, or the
right to accelerate the | oan upon default, if there is
no security available to the |ienholder to forecl ose on
in the event the debtor fails to fulfill the contract
paynent obligations.

Turning to the Nobl eman decision, the court agreed with
t hose deci sions which concl uded that under Nobl eman, Athe
nort gagee nust qualify as the holder of a secured claimto sone

extent as determned by " 506(a).'@ 1d. (quoting In re Plouffe,

157 B.R 198, 200 (Bankr. D. Conn. 1993)). ANobl eman's reference

to section 506(a) is <«reaningless unless sone portion of the
cl ai mnust be secured under " 506(a) analysis before the creditor
is entitled to retain the rights it has under state law '@ 1d.

(quoting Inre Wllians, 161 B.R 27, 29-30 (Bankr. E.D. Ky.




1993)). This conclusion is consistent with the | egislative

hi story, reflecting congressional intention to protect hone

nort gage | enders, that Abecause second nortgagees are not in the
busi ness of | ending noney for honme purchases, the sane policy
reasons for protection of first nortgagees under section

1322(b) (2) do not exist for second nortgagees.@ |d. at 41.

The majority of courts have agreed that strip off of wholly

unsecured liens is permssible. See, e.g., In re Purdue, 187

B.R 188 (S.D. Ohio 1995); Wight v. Commercial Credit Corp., 178

B.R 703 (E.D. Va. 1995); In re Libby, 200 B.R 562 (Bankr.

D.N.J. 1996); Inre Lee, 177 B.R 715 (Bankr. N.D. Ala. 1995); In
re Thomas, 177 B.R 750 (Bankr. S.D. Ga. 1995); In re
Castel l anos, 178 B.R 393 (Bankr. MD. Pa. 1994); In re Mtchell

177 B.R 900 (Bankr. E.D. Mo. 1994). See In re Barnes, 207 B.R

at 592 for other cases. See also 8 Lawrence P. King, Jr.,

Col l'ier on Bankruptcy, & 1322.06[1][a][i] at 1322-21 (15'" Rev.

Ed. 1997) (AThe Nobl eman opinion strongly suggests ... that if a
lien is conpletely undersecured, there would be a different

result. The opinion relies on the fact that, even after

bi furcation, the creditor in the case was <«till the Aholder@ of a A
secured cl ai n) because petitioners' hone retain[ed] $23, 000 of

value as collateral.'()

Recently a second |line of cases has devel oped which declines

to allow the debtor to strip off wholly undersecured liens. The



Association urges us to follow this |line of cases.

In In re Barnes, 207 B.R 588 (N.D. Ill. 1997), the court

acknow edged the nunber of cases allow ng strip down of a wholly
undersecured lien, but declined to adopt the Astill the hol der(

di cta of Nobl eman. The court pointed out that:

If " 1322(b)(2)'s protection against nodification were
l[imted solely to security interests with underlying
collateral, junior nortgagees with a single penny of
equity in collateral in the debtor's principal
residence would still retain conplete protection froma
stripdown while junior nortgagees who | acked that penny
of equity would find their entire claimstripped off.
Nobl eman did not foster this absurd result because that
decision did not delineate that any |evel of equity
protecting the secured creditors is required for *
1322(b)(2) protection. Instead, Nobleman flatly held
that Al s]ection 1322(b)(2) prohibits [a " 506(a)]

nodi fication where, as here, the lender's claimis
secured only by a lien on the debtor's princi pal

resi dence.

Id. at 593 (quoting Nobleman, 508 U.S. at 332, 113 S. . at
2111). The court discounted the concurring opinion in Nobl eman,
which referred to " 1322(b)(2)'s policy of protecting the hone

| endi ng market as not being reflected in either the majority
opinion or the actual statute. 1d. Barnes concluded that A
[ulntil Congress chooses to limt " 1322(b)(2) in some way, all
nort gagees hol ding security interests in a debtor's principal
resi dence receive protection against any nodification of their
rights, and may receive increased econom c protection of their

interest fromgrow ng real estate value over the three to five



year life of the Plan. Should that value rise, the creditor
stands to benefit thereby, and the debtor may not capture such

increase in value through a * 506(a) stripoff.@ Id. at 594.

O her courts have agreed that strip off is not permssible.

See, e.g., Inre Neverla, 194 B.R 547 (Bankr. WD.N Y. 1996)

(literal and functional interpretation of statute prohibits

nodi fication irrespective of value); In re Jones, 201 B.R 371

(Bankr. D.N.J. 1996). See also 1 Keith M Lundin, Chapter 13
Bankruptcy " 4.46 at 4-56 (2d ed. 1994) (AThe clear inplication
of this analysis is that even a conpletely unsecured clai m hol der
<secured' only by a lien on real property that is the debtor's
princi pal residence would be protected fromnodification by *
1322(b)(2), notw thstanding that such an <nsecured' |ienhol der

coul d not have an all owabl e secured claimunder " 506(a).0).

W agree with the anal ysis provided by Judge Schnetterer in

In re Barnes and Judge Stripp in In re Jones.

A court analyzing a <«tripoff' situation in Chapter 13,
therefore, should look first to whether the creditor
hol ds a nortgage secured only by the debtor's principal
residence. |If so, the creditor's rights under *
1322(b)(2) may not be nodified regardl ess of the
presence or absence of underlying equity in the
residence, and there is no right to ook to " 506(a)
for valuation. A nortgage stripoff epitom zes a

nodi fication of creditor rights and is not allowed in
Chapter 13 under " 1322(b)(2) and Nobel man.

207 B.R at 592. AThe trigger for Justice Thomas's protection of



rights analysis [in Nobleman] is the existence of a lien, not the
presence of value to support that lien.§ Lundin, " 4.46 at 4-56.
The Nobel man court specifically rejected the debtor:zs argunent
that the application of * 1322(b)(2) depends first on a " 506(a)
assessnment Ato determ ne the value of the nortgagee:s >secured
claimi. 508 U.S. at 328. Rather, as Judge Stripp recognized in
Jones, Athe existence of a nortgage lien . . . determnes the
application of " 1322(b)(2), and not the value of the collateral

subject to that lien.@ 201 B.R at 374.

To the extent that the debtor is seeking to strip off the
Association's lien, which is secured only by the debtor's
princi pal residence, the debtor's action is proscribed by
application of " 1322(b)(2). In this regard, we note that there
IS some question as to the extent that the Association's lien is
valid. The lien filed by the Association was in the anmount of
$705. 85 for amounts due through Novenber 20, 1995. The notice of
l[ien includes a statenent that: AAdditional charges, including,
but not limted to additional assessnents, interest, attorney
fees and costs of collection, may hereafter accrue and shall be
added to the anount due until fully paid and satisfied.@ This
statenent, to the extent that it was intended to create a |lien
t hat woul d be augnented by subsequent delinquencies, appears to
contradict both the Association's By-Laws and N. J.S. A 46: 8B-21.

N.J.S. A 46:8B-21 provides in relevant part:

The associ ation shall have a lien on each unit



for any unpaid assessnent duly nmade by the association
for a share of common expenses or otherw se, together
wth interest thereon and, if authorized by the naster
deed or by-laws, reasonable attorney:s fees. Such lien
shall be effective fromand after the time of recording
in the public records of the county in which the unit
is located of a claimof lien stating the description
of the unit, the nane of the record owner, the anount
due and the date when due. Such claimof lien shal

i nclude only suns which are due and payabl e when t he
claimof lien is recorded and shall be signed and
verified by an officer or agent of the association.

N.J.S. A 46:8B-21 (enphasis added). The Association's lien is
valid only as to the anbunt due at the tinme it was recorded,

here, $705.85. W have no evidence in the record that the

Associ ation obtained a lien for any of the other prepetition
anounts due and owi ng. Accordingly, these anobunts nust be viewed

as unsecured cl ai ns.

Parenthetically, it should be noted that the Association is
correct to contend that the debtor retains responsibility to pay
post-petition condom ni um assessnents as they are due. See 11

U.S.C. * 503(b).

We conclude that to the extent the condom ni um associ ati on
hol ds a lien against debtor:s property, i.e., $705.85, the
security interest of the Association cannot be reclassified to
unsecured status, regardless of the value of debtor:s property.
Debtor=s notion to reclassify is granted to the extent that the
remai nder of the Association claimmy be designated as

unsecur ed.






Debt or=s counsel shall submt an order in confornmnce

herew t h.

Dat ed: Cct ober , 1997

JUDI TH H W ZMJR
U. S. BANKRUPTCY JUDGE



Wth respect to debtor's notion for sanctions for violations
of the automatic stay, the debtor requested the pool pass on June
13, 1997, the day after her filing. The Association has
acknow edged that it had notice of the filing at that tine.

Al t hough at oral argument the Association admtted that it did
seek a partial paynent of the debtor's prepetition debt, it now
contends that it did not violate the automatic stay because the
debtor failed to pay the prorated portion of June:s fees.

Mor eover, the Association contends that granting the debtor a
pool pass was an affirmative action.

We di sagree. Section 362(h) provides that:

An individual injured by any willful violation of a
stay provided by this section shall recover actual
damages, including costs and attorneys' fees, and, in

appropriate circunstances, may recover punitive
damages.

11 U.S.C. " 362(h). Section 362(a) specifically prohibits any
attenpts to collect prepetition debts. The Association has
stated that it did attenpt to do so. This was a wllful decision

by its Board.



O her Comment s

O her additional argunents were raised by the Association in
the context of this dispute, but those argunents are either noot,

meritless or immterial. For exanple:

1. The Association contends that Association fees that
accunul ated prior to the bankruptcy petition should be paid as an
adm nistrative priority in accordance with 11 U.S.C. *

507(a)(6).7? Section 507(a)(6) provides a sixth priority to:

al l oned unsecured clains of individuals, to the extent
of $1,800 for each such individual, arising fromthe
deposit, before the commencenent of the case, of noney
in connection with the purchase, |ease, or rental of
property, or the purchase of services, for the
personal, famly, or household use of such individuals,
that were not delivered or provided.

11 U.S.C. " 507(a)(6). There is no indication in the record that
the Association made any deposits with the debtor. The only
other way that this argunment makes sense is if the Association

was t he debtor

2. The Association also contends that its lien is not voi dable

2 The reason for the Association's citation to the case
of Vosatka v. Wlin-Levin, Inc., presumably at No. 94 C 4129,
1995 W 443950 (N.D. Il1. July 21, 1995) is unclear. Vosatka was
not a bankruptcy case and there was no nention of " 507(a)(6).
Vosat ka i nvol ved an action under the Fair Debt Collection
Practices Act.




pursuant to section 522(f) because its lien is a statutory lien.

See King v. Cherrywood Residents Ass:n, Inc., 208 B.R 376 (D

Md. 1997) (condom niumlien arising under a Maryland statute was

a statutory lien). But see In re Beckley, 210 B.R 391 (Bankr.

M D. Fla. 1997) (concluding that association's lien was a A

security interest@); Inre Phillippy, 178 B.R 67 (Bankr. M D

Pa. 1994) (the lien was created by agreenent and therefore

represented a security interest); In re Bland, 91 B.R 421

(Bankr. N.D. Onio 1988) (sane). Although we have al ready
accepted that the Association's lien is a security interest, we
need not reach this question since the debtor has not yet noved

to void the Association's lien pursuant to section 522(f).

3. The Association contends that post-petition assessnents are
nondi schar geabl e pursuant to section 523(a)(16). This is true,

but not at issue here.

4. The Association al so contends that the paynment of the
Associ ation=s post-petition expenses should be an adm nistrative
priority pursuant to 11 U S.C " 503(b)(1)(A). This may be true,

but again is not at issue in this dispute.



SECTI ON JUDGE WANTED SAVED

The debtor also filed a notion on August 13, 1997 to enforce
the automatic stay as to the Association and to inpose sanctions,
damages and attorney:s fees. The debtor clains that the
Association wllfully violated the automatic stay by not all ow ng
the debtor the use of a sw mm ng pool at the condom ni um conpl ex
post-petition. Although debtor tendered her condom nium fees for
the nonth of July, the first assessnent due after the filing of
her petition, and the Associ ation had know edge of her filing,
the Association refused to allow the debtor access to the pool
until the debtor also paid sonme of her prepetition arrears. The
Associ ation all egedly explained that the use of the pool was a A
| uxury@ and that they were not required to allow the debtor to
use it. Debtor contends that this is an attenpt to collect a

prepetition debt and is evidence of harassnent.

W initially heard this matter on Septenber 10, 1997.
Additional time was afforded for the parties to nake subm ssions
addressing this issue. Wth respect to the debtor's notion for
sanctions, the Association admtted to know edge of the debtor's
bankruptcy at the tinme and acknow edged that it refused the
debtor entry because she did not nmake any paynents toward her
prepetition debt. The Associ ation nonethel ess argued that it was
not required to grant any Aaffirmativel benefits to the debtor as

the result of the automatic stay.



